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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

IN RE:
AMERICAN AIRLINES, INC.

)
) Case No. 11-15464 (SHL)
Debtor.)

PETITION FOR RELIEF FROM AUTOMATIC STAY

NOW COMES MICHAEL ROBINSON AND BARBARA ROBINSON by its
undersigned counsel, and for their Petition for Relief from Automatic Stay state as follows:
1.

On or about December 19, 2011, MICHAEL ROBINSON and BARBARA

ROBINSON (“Robinson”), filed suit in the United States District Court, Middle District of
Tennessee, Nashville Division, against debtor American Airlines, Inc. (“American Airlines”),
alleging breach of contract and tort claims against American Airlines arising from events that
occurred during a December 22, 2010 airplane flight from Nashville, Tennessee to
Milwaukee, Wisconsin. A true and accurate copy of Robinson’s Complaint is attached hereto
as Exhibit “A”.
2.

On or about November 29, 2011, American Airlines filed its voluntary Petition

for Chapter 11 bankruptcy in this Court. A true and accurate copy of this Court’s Notice of
Bankruptcy Case Filing is attached hereto as Exhibit “B”. Pursuant to 11 USC §362(a), an
automatic stay went into effect at that time, precluding Robinson from further prosecution of
its District Court action against American Airlines. A true and accurate copy of the Notice of
Suggestion of Bankruptcy Dated January 9, 2012 is attached hereto as Exhibit “C”.
3.

Pursuant to 11 USC §362(d), Robinson petitions this Court to modify the

automatic stay to allow Robinson to continue to prosecute its personal injury action against
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American Airlines, but only to the extent that American Airlines’ liability insurance proceeds
are available to satisfy the claim. Section 362(d) requires the bankruptcy court to grant relief
from the automatic stay for cause. “Cause” as used in Section 362(d) has no clear definition
and is determined on a case by case basis. See In re Syndicom Corp., 268 B.R. 26, 48 (Bankr.
S.D.N.Y. 2001)(holding (“cause” under section 362 “encompasses many different
situations”); In re Century/ML Cable Venture, 294 B.R. 9, 34 (Bankr. S.D.N.Y. 2003).
4.

Although Section 362 does not attempt to define the parameters of the term

“for cause,” the Southern District has previously adopted the Curtis factors to recognize
certain relevant factors which may be considered in making a determination of whether or not
to modify the stay to permit litigation against the debtor to proceed in another forum. In re
Burger Boys, Inc., 183 B.R. 682, 687-88 (S.D.N.Y. 1994)(citing In re Curtis, 40 B.R. 795
(Bankr.D.Utah 1984). The Curtis factors, which are also known as the Sonnax factors, due to
its adoption by the Second Circuit in Sonnax Indus., Inc. v. Tri Component Products Corp. (In
re Sonnax Indus., Inc.), 907 F.2d 1280, 1286 (2d Cir.1990) are:
(1) Whether the relief will result in a partial or complete resolution of the
issues.
(2) The lack of any connection with or interference with the bankruptcy
case.
(3) Whether the foreign proceeding involves the debtor as a fiduciary.
(4) Whether a specialized tribunal has been established to hear the
particular cause of action and that tribunal has the expertise to hear such
cases.
(5) Whether the debtor's insurance carrier has assumed full financial
responsibility for defending the litigation.
(6) Whether the action essentially involves third parties, and the debtor
functions only as a bailee or conduit for the goods or proceeds in question.
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(7) Whether litigation in another forum would prejudice the interests of
other creditors, the creditors' committee and other interested parties.
(8) Whether the judgment claim arising from the foreign action is subject
to equitable subordination under Section 510(c).
(9) Whether movant's success in the foreign proceeding would result in a
judicial lien avoidable by the debtor under Section 522(f).
(10) The interest of judicial economy and the expeditious and economical
determination of litigation for the parties.
(11) Whether the foreign proceedings have progressed to the point where
the parties are prepared for trial.
(12) The impact of the stay on the parties and the “balance of hurt.”
In re Curtis, 40 B.R. 795, 800 (Bankr. D. Utah 1984)(citations omitted). In considering the
foregoing factors, it must be borne in mind that the process of determining the allowance of
claims is of basic importance to the administration of a bankruptcy estate. Gardner v. State of
N.J., 329 U.S. 565, 573, 67 S. Ct. 467, 471-72, (1947). Applying the Curtis factors, courts
have repeatedly ruled that suspension of the stay is appropriate where the plaintiff solely
seeks a determination of liability without monetary consequences for the debtor.
5.

Applying the above test to this case demonstrates that the automatic stay

should be lifted to allow Robinson to pursue prosecution of their District Court action against
American Airlines. The first Curtis factor is undoubtedly met, as a lifting of the stay will
permit their tort claim to be brought against the proper party, American Airlines, and the
merits of the tort claim will be adjudicated to its resolution. Further, the second Curtis factor
is also satisfied because the underlying claim is unrelated to the bankruptcy case.
6.

While the third Curtis factor is inapplicable, it is important to note that the

underlying claim is currently pending before the United States District Court, Middle District
of Tennessee, Nashville Division. Thus, in satisfying the fourth Curtis factor, the Middle
3
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District of Tennessee has accepted this case and clearly has the expertise to adjudicate this
matter.
7.

The fifth Curtis factor depends on whether American Airlines liability

insurance carrier has assumed full financial responsibility in defending this litigation. Based
on representations made by opposing counsel, American Airlines’ liability carrier, Global
Aerospace Insurance Company (hereinafter “Global Aerospace”), has assumed full financial
responsibility for defending this litigation. Upon information and belief, Global Aerospace’s
policy limits are sufficient to cover Plaintiff’s damages as alleged.
8.

While the sixth Curtis factor is inapplicable, the seventh Curtis factor

examines whether the underlying litigation would prejudice the interests of other creditors or
other interested parties. There is simply no indication that the underlying litigation will affect
the rights or interests of any other parties. In fact, the lifting of this stay will instead allow
Plaintiffs the opportunity to seek damages for the alleged negligence of American Airlines, to
the prejudice of no other party.
9.

Upon information and belief, there has been no indication that a potential

judgment claim in the underlying action would be subject to equitable subordination under
Section 510(c), making the eighth Curtis factor inapplicable. Further, the ninth Curtis factor
is similarly inapplicable, because the success of the underlying proceeding will not result in a
lien pursuant to Section 522(f).
10.

Moving to the tenth Curtis factor, it would be in the interest of judicial

economy to lift this stay and allow the prosecution of the underlying claim. Further, this
would allow an “expeditious and economical determination” of the underlying suit which is
undoubtedly in the interests of justice and all parties involved.
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While the underlying case in the Middle District of Tennessee is at its infancy

and has not begun its discovery phase (in consideration of the eleventh Curtis factor), the final
and twelfth Curtis factor focuses on the impact of the stay on the parties. This is of great
importance, as the Robinsons are eagerly awaiting their opportunity to litigate this matter
towards a just and swift resolution. The Robinsons have a meritorious action and seek to
expeditiously obtain justice and damages in the underlying case. The Robinsons have a
strong probability of prevailing on the merits of its claim against American Airlines. As the
underlying state court Complaint indicates, the Robinsons have alleged specific acts of
negligence which caused the personal injuries and damages in question. To deny the stay
will only create undue hardship, as the Robinsons will not able to prosecute their District
Court action for which there should be sufficient liability coverage.
12.

American Airlines has scant to no basis for opposing this motion. They will

suffer no prejudice by defending the Robinsons’ suit, since American Airlines’ defense and
any potential damages award are fully insured by Global Aerospace. Additionally, allowing
the Robinsons’ case to go forward will not jeopardize American Airlines’ bankruptcy
proceedings, nor its ability to reorganize. Upon information and belief, there will be
sufficient insurance proceeds to satisfy any award that Plaintiffs obtain in the pending action,
and there will be no prejudice or detriment to either American Airlines or the bankruptcy
estate.
13.

This Court’s modification of the automatic stay would be consistent with

decisions in this jurisdiction and several other jurisdictions in which the stay was lifted in
order to allow a plaintiff to pursue a tort claim for which there was available liability
insurance coverage. Royal Ins. Co. of Am. v. McCrory Corp., 94 CIV. 5734 (SS), 1996 WL
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204482 (S.D.N.Y. Apr. 25, 1996)(if a proposed tort action will not burden or otherwise harm
the estate or any other participants in the bankruptcy proceeding, the automatic stay should be
lifted so that a plaintiff may prosecute their claim against the debtor’s insurer); In Re:
Donington, Karcher, Salmond, 194 B.R. 750 (D.N.J. 1996) (“Courts often have permitted
movants to pursue their state claims against debtors when recovery would be against an
insurance company rather than the debtor itself”); In Re: Robertson, 244 B.R. 880 (N.D.
Georgia 2000) (Neither bankruptcy estate nor debtor would suffer by permitting movant to
prosecute tort action for which liability insurance was available); In Re: Bock Laundry
Machine Co., 37 B.R. 564 (N.D. Ohio 1984) (lifting of stay to allow plaintiff creditor to
determine liability would not affect the estate).
14.

Simply, the policy behind bankruptcy law intends to provide a “fresh start” to

the debtor, but not a windfall to third parties such as insurance companies. Royal Ins. Co. of
Am. v. McCrory Corp., 94 CIV. 5734 (SS), 1996 WL 204482 (S.D.N.Y. Apr. 25, 1996) citing
In re Edgeworth, 993 F.2d 51, 53-55 (5th Cir. 1993). An insurance company’s contractual
obligations should not be disturbed due to their insured’s bankruptcy proceeding. See id. “It
makes no sense to allow an insurer to escape coverage” merely because insured has invoked
protections of bankruptcy law. Edgeworth, supra, at 54; See In re Jet Florida Systems, Inc.,
883 F.2d 970, 975 (11th Cir. 1989)(“The [policy of bankruptcy law] is not intended to provide
a method by which an insurer can escape its obligations based simply on the financial
misfortunes of the insured.”) Thus, the subject stay should be lifted to allow the state tort
action to proceed.
WHEREFORE, Plaintiffs MICHAEL ROBINSON and BARBARA ROBINSON
respectfully request that the automatic stay be modified to allow Plaintiffs to proceed with
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their pending District Court action against the debtor, American Airlines, only to the extent of
American Airlines’ available liability insurance proceeds through Global Aerospace Insurance
Company.

Dated: New York, New York
March 13, 2012

Respectfully submitted,

Matthew Fernandez Konigsberg (MK8011)
Foran Glennon Palandech Ponzi & Rudloff PC
120 Broadway, Suite 1130
New York, NY 10271
(212) 257-7114
Attorneys for Plaintiffs/Movants
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Certificate of Service
I hereby certify that on the 13th day of March, 2012, a true copy of the above and foregoing
document (Petition for Relief of Automatic Stay) was filed with the Court and served via the
Court’s electronic filing/noticing system upon the following:
Stephen Karotkin
Attorney for Debtor American Airlines
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
Notice of this filing was sent by e-mail to all parties by operation of the Court’s electronic
filing system or by mail to anyone unable to accept electronic filing. Parties may access this
filing through the Court’s CM/ECF System.

__________________________________
Matthew Fernandez Konigsberg
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